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“ And above all, I have learned about a common humanity. People in poverty want
for their children what we in this hall want for ours: education, good health,
security, and opportunity. They want voice. They do not want charity. They want a
chance to make a better life for themselves. They want respect for their human
rights.”

JamesD. Wolfensohn, President of theWorld Bank Group1

1 Introduction
Recent developments such as the collapse of Argentina’s economy in 2001 or reports on
child labour in Ecuador raise the question what role the International Monetary Fund (IMF)
and the World Bank are playing in enhancing core labour rights. Was the IMF wrong in
putting together a wide-ranging structural adjustment package for Argentina without
including the protection of core labour rights? The labour reform approved by Argentina’s
congress in May 2000 aimed at reducing some existing benefits and regulations in order to
promote a better adaptation of the labour market to changing patterns of demand production.
In its attempt to boost productivity, Argentina followed the advice of leading economists who
consider growth as crucial for raising standardsof living2. Looking at the devastating impacts
of the economic crisis on the population, the question arises whether there should not be
more to the picture: Should sustainable economic development include social policy
measures, or are these luxury goods?3

The question of whether, and to what extent, labour rights should be addressed by
international financial institutions is complex and can be looked at from different angles:
From a purely economic point of view, labour rights should only be applied if their positive
impact on economic growth and welfare can be proven. On the other hand, it is argued –
mainly by Nongovernmental Organisations (NGOs) – that human rights and especially labour
rights are to be included in all, and in particular, in lending activities. From this standpoint,
human rights offer a promising framework to overcome some of the ills of a global
economy4. While the former argument follows a traditional approach of economic reasoning
and draws heavily from a textual, rather restrictive interpretation of the Articles of
Agreement establishing the World Bank and the IMF, the latter can be situated in the larger

  
1 Building an EquitableWorld, Address to theBoard of Governorsat theAnnual Meeting of the

International Monetary Fund and theWorld Bank Group, Prague, 26 September 2000.
2 Meier, ‘TheOld Generation of Development Economistsand theNew’, in G.M. Meier/J. E. Stiglitz (eds),

Frontiersof Development Economics– TheFuturein Perspective(2001), at 24; P. Krugman, TheAgeof
Diminished Expectations(1997) 14-15.

3 Basu, ‘On theGoalsof Development’ , in Meier/Stiglitz supra note2, at 77-82 [hereinafter Goals], is
making astrong argument for conditional morality. Thedebate among economistshere issimilar to the
discussion about thehierarchy between social and political human rights.

4 Seefor exampleHuman Rights Watch, World Report 2001 (2001), at 3. Onlineversion available at
http://www.hrw.org/wr2k1.
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framework of mainstreaming human rights, a rights-based approach to development or even
the discussion on constitutionalizing international organisations5.

From a theoretical and methodological viewpoint, the difference between the two
approaches could hardly be bigger: While adherents of the economic approach can claim for
mathematical stringency and empirical evidence supporting their view, the idea of
mainstreaming – until recently6– was barely defined in legal terms, let alone met the
intellectual requirementsof a compelling methodology.

The Bretton Woods Institutions (BWIs)7 have not adopted an explicit policy concerning
labour rights and neither does their practice follow a consistent legal framework. Instead it is
often influenced by political considerations towards the member countries. Yet, there are
promising developments: In 1996, the World Bank for the first time explicitly addressed
child labour standards in its report on Thailand8.

In addition, under the then President of the World Bank, James Wolfensohn, the role of
human rights in general within the World Bank has been examined9 and a Work Group on
Human Rightshasbeen established in 200310.

The goal of this article is to situate the issue of labour rights into the wider debate about
the social sustainability of economic policy measures and the discussion about a rights-based
concept of development and mainstreaming human rights in international financial
institutions. In order to put forward aconcrete proposal for enhancing labour rights within the
BWIs, this piece will first look at what rights should be addressed by the BWIs. Having
established a set of core labour rights that could form the legal basis for future Bank and
Fund activities, possible theoretical frameworks to accommodate the application of labour
rights will be explored.

  
5 Thedebatehassomeresemblancewith thediscussion about therelationship between “Faktizität und

Geltung” . J. Habermas, Faktizität und Geltung, Beiträgezur DiskurstheoriedesRechtsund des
demokratischen Rechtsstaates(1992) at 22, 61 ff.

6 A legal definition wasestablished in theprocessof mainstreaming equality in Northern Ireland:
McCrudden, ‘Mainstreaming Equality in theGovernanceof Northern Ireland’, 22 Fordham International
Law Journal (1999) 1696-1775 [hereinafter ‘Mainstreaming’ ].

7 TheBretton Woods Institutionscomprise the World Bank Group and the International Monetary Fund.
Today thenameWorld Bank isused for both the International Bank for Reconstruction and Development
(IBRD) and theWorld Bank Group. TheWorld Bank Group comprises five institutions: The IBRD as the
original Bretton Woods Institution, the International Finance Corporation (IFC, set up in 1956 as the
private investment arm of theWorld Bank Group), the International Development Association (IDA, set up
in 1960 to deal with theworld’spoorest countries), theMultilateral Investment Guarantee Agency (MIGA,
set up in 1988 to provide insuranceagainst political risks) and the International Centre for theSettlement of
Investment Disputes (set up in 1966 for theresolution of investment conflicts). Lastra, ‘The International
Monetary Fund in Historical Perspective’ , 3 Journal of International Economic Law (2000) 512-513.

8 World Bank, Thailand: Growth, Poverty and IncomeDistribution: An Economic Report, East Asia and
Pacific Region, Report No. 15689-TH (1996).

9 World Bank, Development and Human Rights: TheRoleof theWorld Bank (1998) [hereinafter Human
Rights].

10 Dañino, ‘The Legal Aspectsof theWorld Bank’sWork on Human Rights: SomePreliminary Thoughts’ , in
Ph. Alston/M. Robinson (eds), Human Rightsand Development – TowardsMutual Reinforcement (2005),
at 510.
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Neither the Bank’s nor the Fund’s approach to labour rights follow a consistent pattern.
This is the reason why Part 4 will describe the existing policies and rationales in some detail.
It will look at existing social policies applied by the World Bank and the IMF addressing
labour rights and labour standards. Because of the consensus adopted in 2000 on the labour
sharing between the Bank and the Fund, defining the World Bank’s core mandate as helping
countries reduce poverty and thus complementing the Fund’s focus on international financial
and macroeconomic stability11, the emphasis will be put on the Bank’s policies12. The article
will close with a critical assessment of the current policies followed by a suggestion for a
consistent legal framework.

2 Which Labour Rights?
Because of their diversified membership, a clear definition of which labour rights are to be
included in IMF and World Bank programmes is essential. The question is twofold: What
exactly do we understand by labour rights? Should the same standard be applied to all
member countries regardlessof cultural differences?

A The Concept of Core Labour Rights
Labour rights as human rights have been enshrined in a wide array of international
agreements and declarations within the United Nations13 and the International Labour
Organisation (ILO).

For years, the ILO has been referring to seven conventions14 as fundamental in protecting
basic human rights, a classification that has been adopted by scholars and ILO experts ever
since it was first mentioned by Wilfried C. Jenks15 in 1963. With the addition of Convention
No. 18216 banning the worst forms of child labour, which entered into force in November

  
11 Sharma, ‘Constructing theNew International Financial Architecture– What Role for the IMF?’ , 3 Journal

of World Trade(2000) 57-59.
12 TheWorld Bank Group and the IMF: An Enhanced Partnership for SustainableGrowth and Poverty

Reduction – Joint Statement by James Wolfensohn and Horst Köhler to IMF and World Bank Executive
Directors and Staff, September 6, 2000. Thelabor sharing between Bank and Fund had become
controversial under the former IMF president Michel Camdessus. In addition, theso-called Meltzer Report,
areport written by the International Financial Advisory Commission for theU.S. Congress, waspublished
in March 2000 and by its radical suggestions heated up thedebateconsiderably. The International Financial
Institution Advisory Commission, Report to theCongressof theUnited Stateson the futureroles of seven
international financial institutions (2000) [hereinafter Meltzer-Report]. Seethe responseby James
Wolfensohn, A Misreading of the PositiveRoleof the World Bank, International Herald Tribune, March
14, 2000.

13 Seee.g. Universal Declaration of Human Rights, 1948, International Covenant on Economic, Social and
Cultural Rights, 1966, International Covenant on Civil and Political Rights, 1966.

14 Freedom of Association and Protection of theRights to OrganiseConvention, 1948 (No. 87), Right to
Organiseand CollectiveBargaining Convention, 1958 (No. 98), Convention Concerning Forced or
Compulsory Labour, 1930 (No. 29), Convention Concerning theAbolition of Forced Labour, 1957 (No.
105), Minimum working ageConvention, 1973 (No. 138), Equal Remuneration Convention, 1951 (No.
100), Discrimination (Employment and Occupation) Convention, 1958 (No. 111).

15 W.C. Jenks, Law, Freedomand Welfare(1963) 103.
16 Worst Formsof Child Labour Convention, 1999 (No. 182).
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2000, there are now eight ILO Conventions that have been deemed fundamental by the
International Labour Organization17. These fundamental conventions relate to four specific
labour rights: The abolition of forced and child labour, the freedom of association and
collective bargaining and the elimination of discrimination in the workplace.

Although there was evidence for an emerging consensus on the content of a core set of
labour rights in accordance with the ILO practice by the mid 1990s, the ILO fundamental
conventions were not widely ratified. As a result, the ILO pursued a double strategy: Apart
from a campaign to increase the number of rati fications of the fundamental conventions, a
new approach was launched in requiring all member states by virtue of their acceptance of
the ILO Constitution, and the objectives and principles of the ILO, to respect fundamental
labour rights even in the absence of rati fication of the relevant conventions18. The ILO
Declaration on Fundamental Principles and Rights at Work of 19 June 199819 defines the
freedom of association and the effective recognition of the right to collective bargaining, the
elimination of all forms of forced or compulsory labour, the effective abolition of child
labour and the elimination of discrimination in respect of employment and occupation
(Conventions No. 87, 98, 29, 105, 138, 100, 111) as core labour rights20. It declares them
applicable to all member states regardless whether they have ratified the respective
conventionsor not21.

B Legal Status of CoreLabour Rights
The ILO Declaration was adopted by 273 against zero votes with 43 abstentions22. The
quorum was 264, which means the Declaration survived by nine votes. Formally, the
Declaration is not a legally binding instrument. Yet, ILO member states are expected to

  
17 Convention No. 182 has165 formal ratifications, theother seven fundamental conventionsbetween 148

and 172. In addition, 191 countrieshaveratified the1989 UN Convention on theRightsof theChild, which
now covers more than 97% of the world’schildren.

18 ILO, The ILO, Standard Setting and Globalization, Report of theDirector-General: International Labour
Conference, 85th Session, 1997, para. II. D.; Maupain, ‘ International Labour Organization
Recommendationsand Similar Instruments’ , in D. Shelton, Commitment and Compliance– TheRoleof
Non-Binding Norms in theInternational Legal System (2000), 388. Maupain argues that two points were
crucial for theadoption of theDeclaration: First the fact that it isnot legally binding because the
commitment of member statesdoesnot derive from it but from theConstitution itself. Second, the follow-
up can bebased directly on Article19 of theConstitution which enables theGoverning Body, even in the
absenceof aDeclaration, to review thesituation in non-ratifying countries.

19 Adopted by the International Labour Conference, 86th Session, 18 June1998. SeeILC, Record of
Proceedings, Nos. 20 and 22 (86th Session, Geneva, 1998), availableat http://www.ilo.org [hereinafter ILO
Declaration].

20 For the ILO definition of core labor standardssee Langille, ‘ TheILO and theNew Economy: Recent
Developments’ , 15 International Journal of ComparativeLabor Law and Industrial Relations(1999) 238;
Bellace, ‘The ILO Declaration of Fundamental Principlesand Rightsat Work’ , 17 TheInternational
Journal of ComparativeLabour Law and Industrial Relations(2001) 275-282.

21 Paragraph 2 of theDeclaration.
22 Theopposition to theDeclaration was led by theGovernment of Egypt and included representatives from a

number of Gulf States, anumber of Asian and several Latin American countries. Langille, supra note20, at
248.
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comply. Therefore, the Declaration falls under the broad notion of soft law23. The
Declaration’s concept of core labour rights has been confirmed at several occasions: The
Copenhagen World Summit for Social Development in 199524, the OECD Report on Trade,
Employment and Labour Standards of 199625 as well as the 2000 Report on International
Trade and Core Labour Standards26 and finally the WTO Singapore Ministerial Declaration
adopted on 13 December 199627 refer explicitly to the core labour standards as defined by the
ILO.

According to Article 38 of the Statute of the International Court of Justice, there are four
recognized sources of international law: international agreements or conventions, custom,
general principles of law common to the major legal systems of the world and the judicial
decisions and teachingsof distinguished scholars. In the context of labour rights, the first two
sources are of particular interest. The Fundamental Conventions undoubtedly create legal
obligations for the states that rati fy them, and include detailed supervisory mechanisms. But
do they also bind other states? There is a broad debate going on about which labour rights
can be considered customary international law or even iuscogens.

The core labour rightsof the ILO Declaration – with theexception of the abolition of child
labour – can be traced back all the way to the Universal Declaration of Human Rights of
194828. As a resolution by the UN General Assembly, the Universal Declaration is itself not
strictly legally binding. Yet, according to a majority of scholars the Declaration further
elaborates on human rights that are meanwhile recognized as customary international law29.
As norms of customary international law the labour rights protected by the Universal

  
23 For adetailed discussion of thedifferent categoriesof soft law seeChinkin, ‘Normative Development in

the International Legal System’ , in D. Shelton, Commitment and Compliance– TheRoleof Non-Binding
Norms in theInternational Legal System (2000), 21-42.

24 Final Copenhagen Declaration and theProgram of Action, Report of the World Summit for Social
Development, Copenhagen 6-12 March 1995, UN doc. A./CONF./166/9. TheProgrammeof Action, Item
C, para. 54 (b) refers to “basic workersrights, including prohibition of forced labor and child labor,
freedom of association and the right to organizeand bargain collectively, equal remuneration for mend and
women…”.

25 OECD, Trade, Employment and Labor Standards: A Study of CoreWorkers’ Rightsand International
Trade, (1996) 10 [hereinafter OECD 1996].

26 OECD, International Tradeand CoreLabor Standards(2000) 17-18 [hereinafter OECD 2000].
27 WTO, SingaporeMinisterial Declaration, adopted on 13 December 1996, WT/MIN (96)/DEC, Doc. No.

96-5316 [hereinafter SingaporeDeclaration]. TheDeclaration wasconfirmed at the2001 Ministerial
Summit in Doha: Wereaffirm our declaration made at theSingaporeMinisterial Conferenceregarding
internationally recognized core labour standards. Wetakenoteof work under way in the International
Labour Organization (ILO) on thesocial dimension of globalization.” WTO, DohaMinisterial Declaration,
adopted on November 14, 2001, WT/MIN(01)/DEC/W/1, para. 8.

28 Articles22-25.
29 Legal consequences for Statesof theContinued Presenceof South Africa in Namibia (South West Africa)

Notwithstanding Security council Resolution 276 (1970), ICJReports1971, p. 16, Separateopinion of
Justice Ammoun, at pp. 76-79. Salcedo, ‘Human Rights, Universal Declaration (1948)’ , in R. Bernhardt
(ed), Encyclopedia of Public International Law (1995), Vol. 2, at 922, 925. It iseven argued that theUN
Charter incorporates theDeclaration thusgiving it the status of a “quasi-treaty” obligation: Kokott, ‘Grund-
und Menschenrechteals Inhalt eine internationalen ordrepublic’ , in Berichteder Deutschen Gesellschaft
für Völkerrecht, Vol. 38, DieWirkungskraft der Grundrechtebei Fällen mit Auslandsbezug (1997), at 103-
104.
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Declaration apply erga omnes and are therefore seen as obligations towards the international
community as a whole. This does however not imply that they form also part of ius cogens
and are peremptory norms of international law30.

In focusing on basic or core labour rights, the ILO takes up an approach which was
developed in international human rights law to overcome difficulties in defining which
human rights violationsshould be considered of international concern and thusbe outside the
protected domaine réservé of the state. In 1967, the United Nations Economic and Social
Council (ECOSOC) with Resolution 123531 drew the line at gross and systematic violations
of human rights. This concept was taken up by scholars and the ICJ and was further
developed to define some human rights as so basic or essential, that they are considered
obligations erga omnes32 or even ius cogens33. Applied to labour rights, this concept means
that the core labour rights are considered the basis of any human activity in the workplace.
Therefore, they are binding for all ILO-members.

Although the ILO Declaration34 was politically controversial at the time of its adoption35,
most of the 19 governments abstaining have cooperated in the implementation of the
Declaration through the ILO reporting procedures36, thus further underlining the consensus in
the international community about core labour rights.

  
30 For avery clear analysisof the threedifferent concepts, Kokott supra note29, at 85-89.
31 ECOSOC Res. 1235 (XLII), 6 July 1967, confirmed later by ECOSOC Res. 1503 (XLVIII), 27 May 1970.
32 Barcelona Traction, Light & Power Co. Ltd., ICJReports1970, at para. 3, 33-34; CaseConcerning East

Timor (Portugal v. Australia), ICJReports1995, 90, 102.
33 Article53 of theViennaConvention on the Law of Treaties defines iuscogens: “A peremptory norm of

general international law is anorm accepted and recognised by the international community of States asa
wholeas anorm from which no derogation ispermitted an which can bemodified only by asubsequent
norm of general international law having thesamecharacter.” Both, theconcept of obligations ergaomnes
and iuscogensaremeant to protect basic moral valuesand thecommon interestsof states. While the
classical examples for both concepts largely coincide, themethodology behind them isdifferent: Article53
appliesa “test” approach by relying on the recognition by the international community, the fact that no
derogation ispermitted and that modificationsareonly possibleby subsequent norm of general
international law that has thesamecharacter, thus isperemptory. In contrast, the ICJchosea“valuebased”
approach for defining obligationsergaomnes. M. Ragazzi, TheConcept of International ObligationsErga
Omnes (1997) 72.

34 Supra note17.
35 Supra note19.
36 ILO, Review of Annual ReportsUnder theFollow-up to theILO Declaration o theFundamental Principles

and Rightsat Work: Part I: Introduction by the ILO Declaration Expert-Advisers to theCompilation of
Annual Reports, GB 277/3/1, Geneva, March 2000, para. 42 [hereinafter Review 2000]: Of the19
abstaining governments(supra note22) two (Egypt and Indonesia) ratified the seven fundamental
conventionsmentioned in theDeclaration and 14 otherssupplied oneor more reportsunder theFollow-Up.
In 2001 the reporting rate increased from 56 to 67%: ILO, Review of Annual ReportsUnder theFollow-up
to theILO Declaration o theFundamental Principlesand Rightsat Work: Part I: Introduction by the ILO
Declaration Expert-Advisers to thecompilation of annual Reports, GB 280/3/1, GenevaMarch 2001, para.
35 [hereinafter Review 2001]. Also, thenumber of countries that haveratified the fundamental conventions
increased, thusreducing thenumber of governmentsobliged to submit a report under theFollow-up of the
Declaration, ibid. para. 48-49.
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C Conclusion
Of the 18337 member states of the BWIs, 174 are also members of the ILO38 and therefore
bound by the ILO Declaration of 1998. It can therefore be safely said that the vast majority
of the IMF and World Bank Group member states is required to comply with core labour
rights asdefined by the ILO.

3 Theoretical Framework: Economic Necessity,
Mainstreaming or Constitutionalism?
How can core labour rights be integrated into the programmes of the BWIs? There are three
main approaches: Labour rights can be instrumentalized thus be applied where it seems
appropriate for economic reasons. Mainstreaming on the other hand, pursues a value-based
approach: Core labour rights are considered so essential that they are routinely integrated in
programmes and form part of the BWIs general policy. Finally, a combination of the
mainstreaming approach with institutional reforms that enhance participation would result in
constitutionalising the BWIs.

A Instrumentalizing Labour Rights: Economic rationales

1 Conceptual Economic Framework for the IMF and the World Bank
The main goal of the Bretton Woods Conference in 1944 was to “win the peace” and avoid
repeating the mistakes, which had led to the economic instability of the interwar years and
the great depression in the United States. The bitter memories of high unemployment,
hyperinflation, recession, and fluctuating exchange rates were still fresh in the delegates’
minds and the world was still at war, when the delegates of 45 countries met in Bretton
Woods, New Hampshire39. Harry Dexter White from the US Treasury Department and the
British economist John Maynard Keynes put forward a proposal for a new monetary system
and monitoring institutions to ensure peace and prosperity. Their proposal finally led to the
establishment of the Articles of Agreement for the International Monetary Fund and the
International Bank for Reconstruction and Development (IBRD), the World Bank40, on July
22, 1944. What the architects had in mind were not technocratic organisations as it is often
argued today, but institutions, which would contribute to the welfare of mankind41.

  
37 Asof 9 January 2001.
38 The following membersof the IMF/World Bank arenot membersof the ILO: Bhutan, Brunei Darussalam,

Maldives, Marshall Islands, Federated States of Micronesia, Palau, Tongaand Vanuatu. TheDemocratic
Republic of theCongo isnot amember of the ILO and itsvoting rightswithin theBWIsweresuspended in
June1994.

39 An excellent historical overview can be found in: Lastra, supra note7.
40 Lastra, supra note7, at 512-513.
41 AsJohn Maynard Keynesput it in its speech on theoccasion of thesignatureof theArticles of Agreement:

“There’snever been such a far reaching proposal on so great ascale to provide employment in thepresent
and increaseproductivity in the future.”
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The IMF was expected by its founders to make short-term loans available to countries
with balance of payment problems and to advise these countries. Today, the latter
encompasses the member countries’ economic conditions and policies, which under Article
IV of the IMF Agreement are examined annually by the Fund.

The Bank on the other hand, was thought to receive funds from the rich industrialized
countries and redistribute them as loans42 with the overall goal of post-war reconstruction.
Reconstruction has remained an important focus of the Bank’s work, given the natural
disasters, humanitarian emergencies and post-conflict rehabilitation needs that affect
developing and transition economies.

While the IMF and the World Bank did not play an active role in the years following their
establishment43, this changed dramatically with the free floating exchange rates replacing the
gold/dollar standard and fixed exchange rates in 197344. With the new, more flexible system
that was negotiated, the Fund sought and found a new role as surveillance authority. The
following decade brought what is often referred to as a “silent revolution” 45: Answering
world wide fiscal deficits, international debt crisis and structural rigidities, which led to
economic stagnation, the neoclassical theory looked differently at the role of the state: Rather
than being directly responsible, the state should play an indirect role in ensuring national
economic prosperity. The IMF made its loans conditional on the implementation of a
packageof short and long-term stabilizing measuresand structural reforms. At the meeting of
the Fund’s governors in September 1989 the importance of open trade and the success of
liberalising structural reforms was the major topic and agreed on by most of the member
countries. Named the Washington Consensus46, it aimed at raising the GDP by improvement
of resource allocation, through trade liberalisation, privatisation, and stabilization. Keynes’
concept provided the measures to be taken: Developing countries confronted with chronic
unemployment needed more flexible labour markets. This prescription often meant
abolishing minimum wages, decreasing wages, reducing job security and privatizing social
security: Thus, in sum, lowering labour standards. Particularly Latin American countriesused
the IMF loans to service their external debts and avoid default. However, by the end of the
1980s it had become obvious that the debt burden of some Latin American countries was not
sustainable whether they complied with IMF conditionalitiesor not. To some extent, the IMF
assistance postponed debt reduction – at the high cost of a longer lasting decline of living
standards.
  
42 The first loan of $250 million wasgiven to France in 1947.
43 For an overview seeM. D. Bordo, ‘TheGold Standard, Bretton Woodsand Other Monetary Regimes: A

Historical Appraisal’ , 75 Review, Federal ReserveBank of St. Louis(1993), 163-183; J. M. Boughton,
Silent Revolution: The International Monetary Fund 1979-1989 (2001).

44 According to Article IV sec. 1 (a) of theArticlesof Agreement, the valueof acurrency wasdefined in
termsof gold or in termsof US dollar asof 1 July 1944. TheUS dollar had a fixed gold value. Thissystem
wascalled thepar valuesystem or Bretton Woodsregime.

45 Thephrasewas introduced by Michel Camdessus, Managing Director of the IMF from 1987 to 2000.
46 J. Williamson (ed.), Latin American Adjustment: How Much HasHappened ? (1990); For an overview see

World Bank, World Development Report 1991: TheChallengeof Development (1991). Summary in S.
Fischer, ABCDE, TheWorld Bank’sAnnual Bank Conferenceon Development Economics: Tenth
Conference, April 20, 1998.
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Compared to the beginning, a new role of the IMF and the World Bank as guiding forces
in long-term economic development rather than short-term lending emerged. This new role
inherently conflicts with the traditional function as surveillance authority for the international
monetary system. The ongoing reform discussions within the BWIs concentrate on this
point47.

2 Economic Rationales to Approach Labour Issues
From a utilitarian point of view, the violation of core labour standards should only be
addressed if the compliance with these standards leads to a better economic result. But what
doesabetter result mean?Increased productivity or higher profits for the stakeholders?48

In summarizing (and simplifying) the extensive ongoing economic discussion, four
economic arguments are made in favour of international harmonized core labour standards49:
(1) International market failures require joint action by governments. (2) Unfair competition:
Countries with low labour standards have an unfair competitive advantage in international
trade (social dumping). (3) Race to the bottom: (Partly) Because of the latter, there will be a
“race to the bottom” as countries attempt to attract capital and investments by lowering their
labour standards and thus reducing the cost of production. (4) Welfare of workers in
developing countries: The standard of living in developing countries will benefit from higher
labour standards.

Economic evidence varies for the different core labour rights50: Whereas it can be safely
said that child labour, forced labour and discrimination in employment have in the long term
a negative effect on growth, this is less clear for freedom of association and the right to
collective bargaining. The effects of restrictions on the freedom of association and collective
bargaining depend on whether labour markets are competitive or employers enjoy some
measureof monopoly power.

In competitive labour markets the long-term effects are ambiguous: Restrictions on
freedom of association and collective bargaining may negatively or positively affect resource
allocation, investment and growth. On the one hand, they inhibit workers from organizing,
which makes them an easier target for exploitation, thus impairing other core labour rights.
On the other hand, there has been extensive discussion about the role of unions51. Collective
bargaining can lead to wages that are above market in a particular sector. As a result,
employment, investment and growth might be negatively affected. However, in 1996 an

  
47 For the IMF see IMF, Refocusing theIMF, Issues Brief 01/03, April 2001, availableat http://www.imf.org.
48 Basu, Goals, supra note3, at 62-66.
49 St. S. Golub, ‘ International Labor Standardsand International Trade’, IMF Working Paper 97/37, (1997),

at 19-22. For adetailed review of theongoing economic discussion, seeN. Singh, ‘TheImpact of
International Labor Standards: A Survey of Economic Theory’ , Study for theSwedish Ministry of Foreign
Affairsand theExpert Group on Development Issues (October 2001). Availableat http://www.ssrn.com.

50 For an overview and discussion of thedifferent economic arguments, seeP. Morici/E. Schulz, Labor
Standards in theGlobal Trading System (2001) 39; moredetailed Singh, supra note49, 15-39.

51 K. E. Maskus, Should CoreLabor StandardsBeImposed Through International TradePolicy? World
Bank Working Paper (1997) 30.
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OECD study came up with a very strong argument52: It noted that the mentioned negative
effects on efficiency can be outweighed by the favourable impact of freedom of association
on workers’ motivation and productivity. The findings of the 1996 study were confirmed in
an update four years later53. If this is in fact the case, then denying workers access to unions
and collective bargaining may have a negative impact on development and long-term
growth54.

In sum, economic evidence suggests that core labour standards can in principle enhance
the efficient operation of labour markets and thus increase the level of productivity and
GDP55. While this is generally the case for the prohibition of exploitative forms of child
labour, forced labour and discrimination, the evidence in the case of freedom of association
and collective bargaining is ambiguous, suggesting that the positive effects depend on the
underlying economic framework and structure in the country concerned.

B Mainstreaming Core Labour Rights

1 Concept: Different Approaches
Instead of focusing on economic effects, mainstreaming puts the emphasis on the rights.
What would aconcept of mainstreaming core labour rights imply for the BWIs?

The concept of mainstreaming was introduced to international financial institutions in the
(limited) context of gender equality after the Fourth International Conference on Women in
Beijing in 199556. Given the fact that mainstreaming has been accepted both by the IMF and

  
52 OECD 1996, supra note25, at 222. For an overview of thedifferent argumentsseeMaskus, supra note51,

at 38.
53 OECD 2000, supra note26, at 26.
54 Thesituation isclearer in monopsonistic labour markets, i.e., markets that arenot perfectly competitive and

whereasingleor a few firmsdominateemployment. Monopsony can benatural in asmall market in which
thereare limited numbersof employers, or it could besupported by governmental barriers to entry of other
employers in the labor market. Monopsony can also arise if thenational or local government decides to
limit entry and exit of workers from aparticular regional labor market and also requiresnatural or
legislated limitationson international labor migration. Under such conditions, employerscan maximize
their profitsby setting employment and wageratesaccording to the marginal costs, thusbelow the level
that would prevail under competitiveconditions(Maskus, supra note51, at 31-32). Theresult isa
misallocation of resourcesand lower GDP. Theoptimal policy response is to increase competition in the
demand for labour, to subsidize employment in thissector or asan alternative to allow workers to organize
and bargain. If the collectivebargaining processresults in a fixed wage that is closer to thecompetitive
wage than themonopsony wageand in an employment rate that is closer to the equilibrium, thedistortions
in theeconomy would bereduced and collectivebargaining would lead to amoreefficient allocation of
resources, more exports, and higher GDP (For adetailed explanation of thisargument seeMorici/Schulz,
supra note50, at 47-48). In fact, Pareto efficiency might berestored. In thiscase, denying workers theright
to bargain collectively would in contrast perpetuate thedistortions in the labour market (Maskus, supra
note51, at 6). However, if unions decide to bargain only over ahigher wage and keep employment at the
existing level, efficiency would not be improved. Thesame is true if theunionsgo for ahigher employment
level and a lower wagerate.

55 OECD, TheDevelopment Dimensionsof Trade(2001), 31-34.
56 J. Murphy, Mainstreaming Gender in World Bank Lending – An Update, World Bank Operations

Evaluation Study (1997) 13; Council of Europe, European Committee for Equality, Gender
Mainstreaming: Conceptual Framework, Methodology and Presentation of Good Practice (1998) 17.
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the World Bank in this framework, the question arises why mainstreaming labour rights
seems to encounter so much resistance.

The legal definition of mainstreaming gender equality involves the incorporation of equal
opportunity issues into all actions, programmesand policies from the outset57.

Outside the gender context, the United NationsChildren’sFund (UNICEF) hasapplied the
concept of mainstreaming with the 1989 Convention on the Right of the Child now serving as
UNICEF’s charter, determining all its activities. This approach can be found in the corporate
world, too, where companies use their mission statements to incorporate basic values into
their business activities. Stringent codes of conduct can, if clearly formulated and enforced,
serve as a tool to mainstream labour rights in private enterprises’ activities58. Given the
legally binding character of the Convention, it seems that UNICEF goes further though, in
applying the Convention like a constitution for the organisation itself. While this approach is
widely accepted by the international community for children’s rights, the situation looks
different when it comes to development. Similar attempts undertaken by the United Nations
Development Programme (UNDP) have not created an overwhelmingly positive response
yet59.

2 Mainstreaming Labour rights?
Given these examples, the question remains how core labour rights could be mainstreamed
into the activitiesof the BWIs. Several requirementswould have to be fulfilled:

  
57 T. Rees, Mainstreaming Equality in theEuropean Union (1998), at 3. With thiscommon basic assumption,

therearehowever two different approaches to mainstreaming: A proactive approach which involvesnew
legislativeaction, as it hasbeen applied in Northern Ireland, bringstheconcept far beyond traditional equal
treatment and positiveaction approachesby requiring that “equality beseen as an integral part of all public
policy making and implementation” : McCrudden, Mainstreaming, supra note6, at 1699. On theother hand,
there isa moreprocessoriented approach, which underlines theneed to useexisting mechanisms for
protecting human rightsand attempting to legally enforcesociologically desirablediversity in all areasof
society in responseto theweaknessesof positiveaction. From thispoint of view, theconcept of
mainstreaming ismuch more about transforming the institutions, than about concretepositiveaction or
positivediscrimination like, for instance, affirmativeaction programmes. SeeByrnes, ‘Slow and Steady
Wins the Race?TheDevelopment of an Optional Protocol to theWomen’sConvention’ , 91 American
Society of International Law, Proceedings, (1997) 383.

58 TheBody Shop for example, in itsTrading Charter (1994) refersexplicitly to the Universal Declaration of
Human Rights. Availableat http://www.bodyshop.com. Thenew codeof conduct for University of
Michigan Licensees of 16 February, 2001 requirescompaniesto comply with core labour rights. Available
at http://www.umich.edu.

59 At thenational level, an interesting examplecan be found in Switzerland. In 1993, theSwissparliament
decided that every future proposal for federal legislation had to includeasection on thecompatibility of the
proposed regulation with existing European Law (Botschaft über dasFolgeprogramm nach der Ablehnung
desEWR-Abkommensvom 24. Februar 1993, BBl 1993 I 805 seq., at 823.). Bearing in mind that, until
very recently, every attempt to attach Switzerland to theEuropean Community, let alone formally integrate
it, had failed, theGovernment’s approach wasarisky undertaking. Theeffect was immensely positive,
though: Compatibility with European law hasbecome astanding item on the agendaof the legislator
(Thürer, ’Von der sog. „Europaverträglichkeit“ : Rechtsgestaltungsprinzip ausVerlegenheit oder Vehikel
zur „stillen Revolutionierung“ der Schweiz’ , 112 Zeitschrift für SchweizerischesRecht (1993) I 91 ff.). In
cases, where thegovernment suggestsnot complying with European standards, thereasonshave to be
carefully explained to the legislator. Overall, the result of the new approach wasabroad incorporation of
European legal standards into the legislation.
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(a) Consensus

First, a consensus on what core labour rights are has to be established. As mentioned above,
the ILO Declaration represents a very broad if not universal consensus on what core labour
rights are60.

(b) Legal basis or thequestion of legitimacy

Second, an international organisation that attempts to apply a concept of mainstreaming
needs a legal basis for doing so61. The legitimacy to do so can either stem from already
existing legal obligations like international human rights treaties, the mentioned ILO
Conventions or a clear mandate from the member countries. Also, customary international
law could serve as a legal basis. The idea that at least some human rights form part of
customary international law and are creating legal obligations erga omnes, is gaining ground
amongst scholars and was also reflected in Article 40 of the first draft of the International
Law Commission on state responsibility, where it was stated, that all states are injured by
violations of human rights62. When the new commission took office in 1999, it started
reviewing the draft and reintroduced the distinction between injured and non-injured states.
However, the new proposed Article 48 (1)(b) still holds states accountable and responsible
for the breach of obligations that are owed to the international community as a whole, which
includes obligations erga omnes and in particular human rights obligations63. Of particular
interest for the lending activities of the BWIs is Article 16 of the draft, which holds a state
responsible for aiding or assisting another state in the commission of an internationally
wrongful act64. While it is very difficult to prove the causality between aid and commission
of an internationally wrongful act in practice, an obligation of states and international
organisations to examine the impact of their aid and assistance programmes on human rights
in the form of ahuman rightsaudit may be drawn from thisprovision.

Neither the Bank’s nor the Fund’s Articlesof Agreement explicitly addresscore labour rights
or the processof mainstreaming.

As we have seen, there is a solid legal basis for core labour rights, with the ILO
Declaration leading the way. However, the process of mainstreaming itself and all the
activities that are involved, are not mentioned in legally binding documents. Yet, it cannot be

  
60 Supraat 2A.
61 McCrudden, Mainstreaming, supra note6, at 1772. Seealso for the WTO: R. Howse/ M. Mutua,

Protecting Human Rights in a Global Economy – Challengesfor theWorld TradeOrganisation,
International Centre for Human Rightsand Democratic Development (2000).

62 Report of the International Law Commission on thework of its forty-eight session, 6 May – 26 July 1996,
Draft articleson state responsibility, Article40 para. 2 e) iii.

63 International Law Commission, State responsibility, Draft articlesadopted by the International Law
Commission at its fi fty-third session, UN Doc. A/CN.4/L.602 Rev.1. SeeReport of the International Law
Commission on thework of its fifty-third session, 23 April – 1 Juneand 2 July – 10 August 2001, GA OR
56th Sess., Supp. No. 10 (A/56/10), commentary to Article48, para. 8-10. In December 2001, theGeneral
Assembly “ took note” of thedraft, thusstaying neutral with regard to their content: Resolution Adopted by
theGeneral Assembly [on the report of theSixth Committee (A/56/589 and Corr. 1)]: Responsibility of
States for internationally wrongful acts, A/RES/56/83, adopted on 12 December 2001 without avote.

64 International Law Commission, supra note63, commentary to Article16, at p. 150-155.
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emphasized enough, how crucial a strong legally binding commitment to mainstreaming is:
to make it effective, mainstreaming labour standards must be formally included not only in
the BWIs operational directives65, but also their (social) policy strategy.

(c) Responsibility and Accountability

Mainstreaming may sound harmless, but it can lead to quite dramatic changes in
administrative and governmental decision-making processes. Given the variety of cultures
represented in the BWIs, tensions and conflicts in applying mainstreaming are likely to
occur. To make it work in practice, clear responsibilities are therefore necessary66. If the
responsibility for mainstreaming core labour rights were left to the different projects within
the BWIs, these rights would hardly be applied in a consistent manner. In any event, the need
for coordination with the relevant ILO bodies requires a centralized unit that could play the
role of the contact point for all labour rights issues. The World Bank has already led the way
with its gender equality and Global Child Labor Programs. One can easily imagine
establishing a special labour rights or even a human rights unit within the Bank’s Human
Development Network.

Mainstreaming will not reach its goals without clear rules of accountability. Apparently,
most international organisations now include a paragraph on gender equality in their annual
report. This approach is hardly suitable to fulfil the expectations of citizens and member
countries to obtain an objective evaluation of mainstreaming activities67. The World Bank
already has a mechanism for review in form of the Inspection Panel68. The Panel was
established in 1993 to provide an independent forum to groups of private citizens and NGOs
who believe that their rights or interests have been or could be directly harmed by a project
financed by the World Bank69. The creation of a formal mechanism, by which non-state
actors can hold the Bank accountable for non-compliance with its own standards, was
unprecedented by international organisations and gave the Bank a pioneering role70. The
Panel is a permanent body, consisting of three independent experts71. Yet, only groups of
people, not individuals, can bring a claim before the Panel. And although the Panel is

  
65 For the legal natureof operational standardsseeBoisson deChazournes, ‘Policy Guidanceand

Compliance: TheWorld Bank Operational Standards’ , in D. Shelton, Commitment and Compliance– The
Roleof Non-Binding Normsin theInternational Legal System (2000), 284-285.

66 This is oneof themany lessons learned from theexperience in Northern Ireland: McCrudden,
‘Mainstreaming’, supra note6, at 1772.

67 Interestingly enough, accountability isnot mentioned in avisionary document “What theBank Would
Look Like if Gender wereMainstreamed: TheViewsof Gender Practitioners” quoted in: Murphy, 1997,
supra note56, at 46.

68 Established by Resolution No. 93-10 IBRD and Resolution No. 93-6 IDA TheWorld Bank Inspection
Panel [hereinafter Resolution Establishing thePanel].

69 I. Shihata, TheWorld Bank Inspection Panel: In Practice, 2nd ed. (2000) 28-33.
70 S. Schlemmer-Schulte, ‘ Introductory note to theconclusions of thesecond review of theWorld Bank

Inspection Panel’ , in: 39 International Legal Materials(2000) 243.
71 Thecurrent membersareJim MacNeill from Canada(chairman), Edward S. Ayensu from Ghanaand

Maartjevan Putten from theNetherlands.
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independent in considering arequest eligible72, the Board of Executive Directors decideson a
case-to-case basis, whether an investigation should take place73. The Panel is a review
procedure, not an enforcement mechanism. It is not a court. It cannot issue judgmentsor give
remedies in favour or those harmed by the Bank’s projects, nor can it monitor projects on its
own initiative without first receiving a complaint. Also, the first review74 of the Resolution
Establishing the Panel in 1996 resulted in a Board decision to confine the Panel’s
recommendation after an investigation to findingson whether the Bank has complied with all
relevant Bank policies and procedures. In addition, an extension of the Panel’s function to
include recommendations on e.g. remedies for harmful effects, or to discuss even the Bank’s
overall policies and procedures, was rejected75. These deficits would have to be reviewed, if
the Panel were to play a role in the accountability process.

So far, labour issues have not been addressed in requests76. Also, it must be noted that
after the initial, very active period of operation, the Bank reminded the Panel in 1999 again
that it had to focus on non-compliance with Bank procedures rather than on the harm caused
by projects77. In our context, this means that the violation of labour standards can only be
argued before the Panel, if the standards form part of the Bank’s policies. Therefore, the
violation of freedom of association and collective bargaining by World Bank projects can in
general not be brought before the Panel at thisstage.

Although the Panel can only make non-binding recommendations to the Bank’s Board of
Executive Directors, the publicity surrounding an adverse report can put significant pressure
on theBoard to changeor end aproject78.

The Inspection Panel has jurisdiction over the operational activities of the International
Bank for Reconstruction (IBRD) and the International Development Association (IDA). In
1999, the International Finance Corporation (IFC) and the Multilateral Investment Guarantee
Agency (MIGA) have created their own mechanism, the Compliance Advisor Ombudsman

  
72 Therequirements for eligibility can be found in theResolution Establishing thePanel, supra note68, para.

12-14.
73 Therearecases involving human rightsviolationswhere the Board did not authorisean investigation: S.

Skogly, TheHuman RightsObligationsof theWorld Bank and theInternational Monetary Fund (2001)
184.

74 Review of theResolution Establishing the Inspection Panel – Clarificationsof Certain Aspectsof the
Resolution, 17 October 1996.

75 S. Schlemmer-Schulte, ‘TheWorld Bank’sExperiencewith its Inspection Panel’ , 58 Zeitschrift für
ausländischesöffentlichesRecht und Völkerrecht (1998) at 380-381.

76 SincePanel operationsbegan in September 1994 twenty-one formal requestshavebeen received (asof 1
December 2001). Seehttp://wbln0018.worldbank.org/IPN/IPNWeb.nsf?OpenDatabase.

77 I. Shihata, TheWorld Bank Inspection Panel: In Practice, 2nd ed. (2000) at 173-203; Conclusionsof the
Board’sSecond Review of the Inspection Panel, 1999 Clarifications, 20 April 1999.

78 International Council on Human Rights, supra note164, at 108-109. In July 2000 for example, theBoard
decided on significant delays and changes to acontroversial poverty reduction resettlement project in
western Chinaafter acritical panel report, even though Bank staff had recommended that theproject should
go ahead. See also, The Inspection Panel Annual Report 1998-1999, at 24.
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